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[6450-01-M] 
Title 10—Energy 


CHAPTER lI—DEPARTMENT OF 
ENERGY 


SUBCHAPTER E—ALTERNATE FUEL 


(Docket No. ERA-R-78-21] 


PART 515—TRANSITIONAL 
FACILITIES 


Interim Rule To Permit Classification 
of Certain Powerpiants and Instal- 
lations as Existing Facilities 


AGENCY: Economic Regulatory Ad- 
ministration, Department of Energy. 


ACTION: Interim rule. 


SUMMARY: The Economic Regula- 
tory Administration (ERA) of the De- 
partment of Energy (DOE) is issuing 
interim rules, effective upon publica- 
tion, to implement certain provisions 
of the Powerplant and Industrial Fuel 
Use Act of 1978 (‘“FUA” or “the Act’’) 
which permits ERA to classify certain 
major fuel burning installations and 
-powerplants which began substantial 
construction or acquisition after April 
20, 1977, and before November 9, 1978, 
as existing facilities under terms of 
this Act. A public comment period and 
hearing will follow publication of 
these interim rules. Final decisions 
and classifications under these interim 
rules will not be made until comple- 
tion of the public hearing and public 
comment period. 


DATES: Procedures under these inter- 
im regulations are effective November 
16, 1978. Comments on issues set forth 
in Section II below are due on or 
before January 15, 1979, in Docket No. 
ERA-R-78-21. Requests to speak by 
December 5, 1978, 4:30 p.m.; hearing 
date: December 13, 1978, 9:30 a.m. 


ADDRESSES: Send comments and re- 
quests to speak to: Department of 
Energy, Public Hearing Management, 
Room 2313, 2000 M Street NW., Wash- 
ington, D.C. 20461. Docket No. ERA- 
R-78-21. Hearing location: Room GE- 
086, James Forrestal Building, 1000 In- 
dependence Avenue SW., Washington, 
D.C. 


FOR FURTHER 
CONTACT: 


William L. Webb (Office of Public 
Information), Economic Regulatory 
Administration, Department of 
Energy, Room B-110, 2000 M Street 
NW., Washington, D.C. 20461, 202- 
634-2170. 


Stephen M. Stern (Regulations and 
Emergency Planning), Economic 
Regulatory Administration, Depart- 
ment of Energy, Room 6010, 2000 M 
‘Street NW., Washington, D.C. 20461, 


INFORMATION 
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202-254-9766. 


Barton House (Fuels Regulation— 
Program Office), Economic Regula- 
tory Administration, Department of 
Energy, Room 61281, 2000 M Street 
NW., Washington, D.C. 20461, 202- 
254-3905. 


James Heffernan (Office of General 
Counsel), Department of Energy, 
Room 6144, 12th and Pennsyivania 
Avenue NW., Washington, D.C. 
20461, 202-566-9266 or 566-9296. 


SUPPLEMENTAL INFORMATION: 


I. Background 

II. Specific Comments Requested 
III. Comment Procedures 

IV. Procedural Matters and Forms 


BACKGROUND 


Title II of the Act prohibits “new” 
powerplants and installations from 
using oil and natural gas, unless grant- 
ed an exemption by DOE, and prohib- 
its “new” powerplants from construct- 
ing without alternate fuel capability. 
The Act classifies all powerplants and 
installations which began construction 
or acquisition after April 20, 1977, as 
“new.” : 

However, the Act also permits ERA 
to classify certain installations for 
which construction or acquisition 
began between April 20, 1977, and No- 
vember 9, 1978 (enactment date), as 
“existing” and, therefore, subject to 
the provisions of title-III rather than 
those of title II of the Act. 


II. SPECIFIC COMMENTS REQUESTED 


The Act classifies transitional facili- 
ties as “new” units unless the petition- 
er can demonstrate that such a classi- 
fication would result in a substantial 
financial penalty for an installation or 
powerplant, or would result in a sig- 
nificant operational detriment to an 
installation or in an impairment of the 
electric system reliability for a power- 
plant. We are soliciting public. com- 
ment on the criteria to be used by 
ERA in classifying a transitional facili- 
ty as “existing,” and specifically on 
the issues described below. 

A. Eligibility. ERA proposes differ- 
ent tests to identify “existing” power- 
plant and installation field-erected 
boilers. Under these tests, ‘‘substantial 
construction” does not occur for these 
powerplants until the unit is oper- 
ational, while the ‘substantial con- 
struction” standard is satisfied for in- 
stallations when the main steam drum 
has been formed by the manufacturer. 

Similarly, for packaged boilers and 
combustion turbines, ERA proposes 
that the substantial construction 
standard is met when the unit is deliv- 
ered to the site. ERA is also consider- 
ing, as an alternative, that these units 
must be “hooked up” for operation 
before “substantial construction” may 
be said to have been completed. 


B. Substantial financial penalty. In 
assessing whether a firm will incur a 
substantial financial penalty if its 
transitional facility is classified as a 
“new” unit, ERA has proposed that a 
test be employed which compares the 
nonrecoverable outlays made for the 
transitional facility by the date of en- 
actment to the construction expendi- 
ture for a comparable sized coal-fired 
unit. We specifically ask comments 
whether the “25 percent test’’ for in- 
stallations is appropriate and whether 
some other test is appropriate. In cal- 
culating parameters for this test, ERA 
has proposed that elements considered 
be limited to the outlays for the boiler 
and/or combustion turbine, steam tur- 
bine, specified fuel handling equip- 
ment, and air pollution control equip- 
ment. ERA is also considering an alter- 
native approach whereby additional 
factors such as land, labor, engineer-. 
ing, and other related costs would be 
included in these calculations. Please 
comment on which equipment, facili- 
ties, and other factors should be in- 
cluded in this calculation and which 
should not, as well as your perception 
of any difference in the outcome of 
the test which may occur as a result of 
using one standard or the other. More- 
over, ERA solicits comment on its 
case-by-case approach to powerplants 
where nonrecoverabie outlays (exclud- 
ing a set percentage of the cost of a 
comparable sized coal unit), the 
impact on the rate base, and the 
status of the unit’s construction are 
evaluated in determining whether a 
“substantial financial penalty’’ would 
be incurred. 

C. Significant operational detri- 
ment. In its assessment of whether an 
installation will incur a significant 
operational detriment if categorized as 
“new,” ERA proposes to use as one of 
its criteria a load shifting test. In this 
test, a petitioner must demonstrate 
that if a transitional unit which was 
operational on the date of FUA’s en- 
actment were immediately shut down, 
the necessary steam output from the 
unit could not be provided by other, 
existing units at the site without a loss 
of more than 5 percent of the historic 
steam production level. If this test is 
retained, what maximum capacity 
factor should be established for any of 
the existing units in order to leave a 
proper margin for maintenance and 
contingencies? ERA is also considering 
an alternative approach to this deter- 
mination which simply places the 
burden upon .-the applicant to demon- 
strate to us, in whatever manner is 
most appropriate, that being classified 
as “new” would impair production. 
This alternative approach is not fur- 
ther detailed in these regulations; 
however, ERA requests comments on 
the merit and structure of this ap- 
proach. 
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ERA has proposed that the exist- 
ence of ‘‘substantial mitigating circum- 
stances” also be used as criteria for 
the “significant operational detri- 
ment” test for installations. In the in- 
terim rule, we have enumerated a 
number of situations which we would 
consider as substantial mitigating cir- 
cumstances. Please comment on 
whether these factors are appropriate 
and whether there are any additional 
factors which you believe ERA should 
consider in reviewing applications. 

D. Operational status. The proposed 
rules do not, for the most part, differ- 
entiate between transitional facilities 
which were operational by November 
9, 1978, and those which were not. 
However, we are considering reducing 
the administrative burden as to small 
transitional facilities by imposing a 
lesser reporting requirement on instal- 
lations which have a heat input rate of 
100 to 150 million Btu’s/hour and 
which were operational on or before 
April 20, 1978. We specifically request 
comments on the appropriateness of 
the 150 million Btu/hour level, wheth- 
er some other date should be used, or 
whether any reduced reporting re- 
quirement is advisable. In this regard, 
we particularly request information on 
the number and type of these small fa- 
cilities that were operational on April 
20, 1978, the amount of oil or gas 
which might be saved if they were de- 
termined to be new, and the adminis- 
trative burden imposed on users if 
they were required to file the full peti- 
tion with ERA for determining wheth- 
er they are existing facilities. 


III. COMMENT PROCEDURES 


A. Written comments. ERA invites 
you to participate in this proceeding 
by. submitting data, views or argu- 
ments with respect to the issues set 
forth in this interim rule. Comments 
should be submitted to the address in- 
dicated in the ‘‘Addresses”’ section ‘of 
this preamble and should be identified 
on the outside envelope and on docu- 
ments submitted with the designation 
‘Transitional Facilities,”” Docket No. 
ERA-R-78-21. You should submit fif- 
teen copies. All comments received will 
be available for public inspection in 
the DOE Reading Room GA-152, 
James Forrestal Building, 1000 Inde- 
pendence Avenue SW., between the 
hours of 8 a.m. and 4:30 p.m., Monday 
through Friday. We will consider all 
comments received by January 15, 
1979, 4:30 p.m. 

You should identify separately any 
information or data you consider to be 
confidential and submit them in writ- 
ing, one copy only. We reserve the 
right to determine the confidential 
status of the information or data and 
to treat them according to our deter- 
mination. 
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B. Public hearing. 1. Request proce- 
dure.—The time and place for the 
hearing is indicated in the ‘Dates’ 
and “Addresses” section of this pream- 
ble. If necessary to present all testimo- 
ny, the hearing will be continued at 
9:30 a.m. of the next business day fol- 
lowing the first day of the hearing. 

You may write to request an oppor- 
tunity to speak at the hearing. Provide 
a phone number where we may con- 
tact you through the day before the 
hearing. Since we may have to limit 
the number of speakers, you should be 
prepared to describe your interest in 
this proceeding, and why you are a 
proper representative of a group or 


-class or persons that has such an in- 


terest, and to give a concise summary 
of your proposed oral presentation. 

We will notify each person selected 
to be heard before 4:30 p.m., December 
8, 1978. 

2. Conduct of the hearing. We re- 
serve the right to select the persons to 
be heard at this hearing, to schedule 
their respective presentations, and to 
establish the procedures governing the 
conduct of ‘the hearing. We may limit 
the time allotted each speaker, based 
on the number of persons who ask to 
be heard. . 

We will designate a DOE official to 
preside at the hearing, which will not 
be judicial or evidentiary-type in 
nature. Only those -conducting the 
hearing may ask questions. DOF will 
base its decisions on all of the infor- 
mation available at the time of the 
hearing. At the conclusion of all initial 
oral statements, each speaker will be 
given the opportunity, if he or she so 
desires, to make a rebuttal statement. 
The rebuttal statements will be given 
in the order in which the initial state- 
ments were made and will be subject 
to time limitations. You may submit 
questions to be asked of any speaker. 
Such questions must be submitted to 
the address indicated above for re- 
quests to speak, 3 days before the 
hearing. If you wish to ask a question 
at the hearing, you may submit it, in 
writing, to the presiding officer. We 
will determine whether the question is 
relevant, and whether the time limita- 
tions permit it to be presented for 
answer. The presiding officer will an- 
nounce any further procedural rules 
needed for the proper conduct of the 
hearing. We will have a transcript of 
the hearing made and we will retain 
the entire record of the hearing, in- 
cluding the transcript, and make it 
available for inspection at the DOE 
Freedom of Information Office, Room 
GA-152, James Forrestal Building, 
1000 Independence Avenue SW.., 
Washington, D.C., between the hours 
of 8 a.m. and 4:30 p.m., Monday 
through Friday. You may purchase a 
copy of the transcript from the report- 
er. 
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IV. PROCEDURAL MATTERS AND FoRMS 


The regulations set forth below are 
being adopted as interim rules; effec- 
tive immediately, but will be reviewed 
and may be revised after a public hear- 
ing is held and comments are received 
and analyzed. 

Draft transitional facility forms to 
be filed with your petition requesting 
classification of a unit as an existing 
facility may be obtained from. the 
Office of Public Information, Econom- 
ic Regulatory Administration, Room 
B-110, 2000 M Street NW., Washing- 
ton, D.C. 20461, 202-634-2170. In re- 
questing these forms, you should des- 
ignate whether your transitional fa- 
cility is a powerplant or an installa- 
tion. Technical information regarding 
these forms may be obtained by call- 
ing Alfred C. Metz at 202-254-5436. 

A regulatory analysis of the regula- 
tions set forth below, as contemplated 
by Executive Order No. 12044, is con- 
tained within the regulatory analysis 
of the regulations regarding new facili- 
ties proposed on November 9, 1978, 43 
FR 53974 (November 17, 1978). In ad- 
dition, a draft Environmental Impact 
Statement (DEIS) has been prepared 
pursuant to the National Environmen- 
tal Policy Act (NEPA). Both the draft 
regulatory analysis and the EIS may 
be obtained from the ERA, 2000 M 
Street NW., Room B-110, Washington, 
D.C. 20461, 202-634-2170. 

(Department of Energy Organization Act, 
Pub. L. 95-96; Powerplant and Industrial 
Fuel Use Act; E.O. 12009, 42 FR 46267.) 

In consideration of the foregoing, a 
part 513 is added to subchapter E of 
chapter II, Title 10 of the Code of 
Federal Regulations which is titled 
‘‘Alternate Fuels’, effective November 
16, 1978. 


Issued in Washington, D.C., Novem- 
ber 16, 1978. 
Davip J. BARDIN, 
Administrator, Economic 
Regulatory Administration. 


1. Subchapter D of chapter II, Title 
10, is entitled “‘Alternate Fuels.” 
2. A new part 515 is added to sub- 
chapter B, to read as follows: 
PART 515—TRANSITIONAL 
FACILITIES 


Subpart A—General Provisions 


Sec. 

515.1 .Policy. 

515.2 Purpose and scope. 

515.3 Criteria for electric powerplants. 

515.4 Criteria for major fuel burning in- 
stallations. 

515.5 Evidence in support of the petition. 


Subpart B—Definitions 
515.10 Definitions. 


Subpart C—Administrative Provisions 


515.20 Purpose and scope. 


FEDERAL REGISTER, VOL. 43, NO. 226—WEDNESDAY, NOVEMBER 22, 1978 





54914 


515.21 
515.22 
515.23 
515.24 
515.25 
515.26 
515.27 
515.28 
515.29 
515.30 


Notice of petition, public comment. 

Conferences. 

Appearance before the ERA. 

Computation of time. 

Extension of time. 

Service. 

Subpoenas; witness fees. 

General filing requirement. 

Effective date of orders. 

Order of precedence. 

Addresses for filing documents with 
ERA. 

515.32 Office of public information. 


Subpart A—General Provisions 


§ 515.1 Policy. 


(a) The language of the Fuel Use 
Act (FUA) is clear that facilities 
(units) for which substantial acquisi- 
tion or construction had not begun as 
of April 20, 1977, are presumed to be 
classified as “new’’ unless you can 
prove to the Economic Regulatory Ad- 
ministration (ERA) that certain condi- 
tions exist. The date of April 20, 1977, 
is significant because that is the time 
at which the National Energy Act, 
containing the policy that electric 
powerplants and major fuel burning 
installations should use alternate fuels 
in lieu of petroleum and natural gas, 
was submitted to Congress and placed 
before the public. 

(b) If you commenced acquisition or 
construction of your facility between 
April 20, 1977 and November 9, 1978 
(the date of FUA’s enactment), your 
facility is considered “new” under the 
Act unless you petition ERA to be 
classified as “existing” no later than 
15 days after the effective date of 
these final regulations. If ERA deter- 
mines that your facility meets the cri- 
teria for eligibility in §515.3(a) or 
515.4(a) below, your units will be cate- 
gorized a “‘transitional facility’’ pend- 
ing ERA’s determination. 

(c) ERA bases the criteria for eligi- 
bility as a transitional facility on the 
principle that if you had not engaged 
in a substantial and meaningful com- 
mitment to build a unit prior to April 
20, 1977, you should have cancelled, 
rescheduled, or modified your unit and 
planned to burn an alternate fuel in- 
stead of petroleum or natural gas. 
This means, for example, that even if 
you had contracted for your unit prior 
to April 20, 1977, but had not engaged 
in substantial construction by that 
date, ERA will consider your facility 
as “new” unless your petition to be 
classified an existing facility is grant- 
ed. Correspondingly, if you signed the 
contract for your unit after April 20, 
1977, but had not engaged in substan- 
tial construction prior to November 9, 
1978, your unit is automatically desig- 
nated a “new” facility and will not be 
considered by ERA as a transitional 
facility. 

(d) In determining whether you 
have engaged in substantial construc- 
tion, ERA has attempted to weigh the 
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different time requirements and con- 
struction procedures for building elec- 
tric powerplants and major fuel burn- 
ing installations, as well as the differ- 
ent construction practices in building 
various types of units (e.g., combustion 
turbines, combined cycles, packaged 
boilers, and field-erected boilers). Ac- 
cordingly, ERA proposes a separate 
standard for each of these categories 
in setting its criteria for determining if 
“substantial construction” has _ oc- 
curred. 

.(e) If your unit meets the criteria of 
a transitional facility, you may peti- 
tion to have that unit classified as an 
“existing” facility. Your petition must 
demonstrate to ERA’s satisfaction 
that you will incur (1) A substantial fi- 
nancial penalty or (2) a significant 
operational detriment (for installa- 
tions) or an impairment of reliability 
(for powerplants) if ERA declines to 
designate your unit an “existing facili- 
ty.” 

(f). The “substantial financial penal- 
ty” test applies to both electric power- 
plants and major fuel burning installa- 
tions. Because all transitional facilities 
are presumed by the Act to be “‘new” 
and the legislation requires new facili- 
ties to construct with alternate fuel 
firing capability, ERA concludes that 
the true financial penalty associated 
with complying with that requirement 
becomes significant where the nonre- 
coverable outlays that would be in- 
curred as of November 9, 1978, as a 
result of cancelling, rescheduling, or 
redesigning the unit results in a sub- 
stantial increase to the cost of a coal- 
fired unit. ERA proposes that this in- 
crease is substantial for installations 
when the additional capital required 
reaches 25 percent of the outlay for a 
comparable sized coal-fired unit. A 
similar test is used for powerplants, 
but ERA does not propose a set per- 
centage at this time. Due to the differ- 
ent financial and economic factors af- 
fecting powerplants, ERA proposes to 
assess additional considerations, in- 
cluding the potential impact upon the 
rate base and the status of the power- 
plant construction. 

(g) If your transitional facility is a 
powerplant, and the cancellation, res- 
cheduling, or modification results in 
your electric region’s reserve margin 
falling below 20 percent during the 
delay in construction, DOE will con- 
clude this to be an adverse effect on 
electric system reliability and will des- 
ignate the affected facility an ‘‘exist- 
ing facility.” 

(h) If your transitional facility is a 
major fuel burning installation, your 
unit will be designated “existing” if 
you demonstrate to ERA that you 
would incur a “significant operational 
detriment.’ You can make this demon- 
stration by satisfying either of the two 
criteria. 


(i) First, you must demonstrate that 
there are substantial mitigating cir- 
cumstances regarding your situation. 
ERA will review petitions of this 
nature on a case-by-case basis. 

<ii) Second, if your transitional unit 
was operational on November 9, 1978, 
ERA may classify it as “existing” if 
you can demonstrate that, if you im- 
mediately ceased operating your tran- 
sitional unit, you could not maintain 
95 percent of your historic production 
level by increasing the steam output 
of other, existing units at the site. 

(i) ERA believes that the approaches 
to assessing ‘significant operational 
detriment” described above will 
achieve the national objective of maxi- 
mizing our replacement of petroleum 
and natural gas with alternate fuels 
while reducing disruptive short-term 
impacts on production and employ- 
ment. 


§515.2 Purpose and scope. 


(a) Application. This part applies to 
all ‘“‘transitional facilities.”” A  transi- 
tional facility means a powerplant or 
major fuel burning installation on 
which substantial construction or ac- 
quisition began between April 20, 1977, 
and November 9, 1978, the date of en- 
actment of the Powerplant and Indus- 
trial Fuels Use Act (‘““FUA”’) of 1978. 

(b) Purpose. These rules and proce- 
dures are interim regulations govern- 
ing petitions requesting the reclassifi- 
cation of transitional facilities by the 
Economic Regulatory Administration 
(“ERA”). These petitions should re- 
quest a determination that your instal- 
lation or powerplant be classified as an 
“existing” facility subject to the provi- 
sions of title III of FUA (which govern 
ERA-initiated prohibitions against the 
use of natural gas or petroleum and 
the exemptions from these prohibi- 
tions), rather than as a “‘new’”’ facility 
subject to the provisions of title II of 
FUA (which govern statutory prohibi- 
tions against the use of natural gas or 
petroleum and the exemptions from 
these prohibitions). 

(c) ERA Determinations. Based upon 
the criteria set forth below and after 
thorough consideration of the entire 
administrative record of your petition, 
ERA will publish in the FEepERAL REc- 
ISTER a formal decision either: (1) 
Granting the petition, having deter- 
mined that the installation or power- 
plant is ‘‘existing,’”’ or (2) denying the 
petition, having determined that the 
installation or powerplant is “new.” 
This determination is a final Depart- 
mental action. 


§515.3 Criteria for electric powerplants. 


(a) Eligibility. You are eligible to 
submit a petition to ERA to have your 
unit classified as an “existing facility” 
if you can demonstrate to the satisfac- 
tion of ERA that: 
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(1) A contract for the purchase or 


construction of the transitional facili- 
ty was executed on or after April 20, 
1977, and 

(i) A prefabricated packaged boiler 
or a combustion turbine was delivered 
to the site on or before November 9, 
1978; or 

(ii) A field erected boiler was oper- 
ational on or before November 9, 1978; 
or 

(iii) A combined cycle unit had its 
packaged boiler delivered to the site or 
the main steam drum of its field erect- 
ed boiler in place on or before Novem- 
ber 9, 1978; or ‘ 

(2) A contract for the purchase or 
construction of the transitional facili- 
ty was executed prior to April 20, 1977, 
and 

(i) A prefabricated packaged boiler 
or combustion turbine was not deliv- 
ered to the site on or before April 20, 
1977; or 

(ii) A field erected boiler was not 
operational prior to April 20, 1977; or 

(ili) A combined cycle unit did not 
have its packaged boiler delivered to 
the site or the main steam drum of its 
field erected boiler in place prior to 
April 20, 1977. 

(b) Reaching a determination. ERA 
will grant a petition designating an eli- 
gible powerplant as “existing” if you 
can demonstrate you will incur either 
of the following: 

(1) Substantial financial penalty— 
You must demonstrate that the finan- 
cial penalty you would incur if your 
transitional facility is not redesignated 
“existing” is substantial. You must ad- 
dress, and ERA will consider in 
making its determination, the follow- 
ing factors: 

(i) The nonrecoverable outlays you 
would incur by cancelling, reschedul- 
ing, or modifying your transitional fa- 
cility to burn an alternate fuel. com- 
pared to the capital expenditures re- 
quired to construct a comparable sized 
coal fired boiler. ERA limits the capi- 
tal expenditures it will include under 
the test to the outlay for the boiler, 
and/or combustion turbine, steam tur- 
bine, specified fuel handling equip- 
ment, and air pollution control equip- 
ment, exclusive of such factors as 
land, labor, engineering, contingency, 
and specified equipment facilities and 
site construction costs; 

(ii) The impact of the nonrecovera- 
ble outlays upon the rate base; and 

(iii) The status of the_construction 
of the transitional facility and of the 
site at which it is located. 

(2) Impairment of reliability.—You 
must prove that the reserve margin of 
the electrical region in which the tran- 
sitional facility is located would be re- 
duced to less than 20 percent during 
the period of the delay. 
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§ 515.4 Criteria for major fuel burning in- 
stallations. 


(a) Eligidivity. You are eligible to 
submit a petition to ERA to have your 
unit classified as an “existing facility” 
if you can demonstrate to the satisfac- 
tion of ERA that: 

(i) A contract for purchase or con- 
struction of the transitional facility 
was executed on or after April 20, 
1977, and 

(i) A prefabricated packaged unit or 
combustion turbine was delivered to 
the site on or before November 9, 1978; 
or 

(ii) A field erected unit had its main 
steam drum formed on or before No- 
vember 9, 1978; or 

(iii) A combined cycle unit had its 
packaged boiler delivered to the site or 


‘the main steam drum of its field erect- 


ed boiler formed on or before Novem- 
ber 9, 1978. 

(2) A contract for purchase or con- 
struction of the transitional facility 
was executed prior to April 20, 1977, 
and 

(i) A prefabricated packaged unit or 
combustion turbine was not deliverd 
to the site on or before April 20, 1977; 
or 

(ii) A field erected unit did not have 
its main steam drum: formed on or 
before April 20, 1977; or 

(iii) A combined cycle unit did not 
have its packaged boiler delivered to 
the site cr the main steam drum of its 
field erected boiler formed prior to 
April 20, 1977. 

(b) Reaching a determination. ERA 
will grant a petition designating an eli- 
gible installation as “existing” if you 
can demonstrate you will incur either 
of the following: 

(1) Substantial financial penalty— 
You must demonstrate that the nonre- 
coverable outlays you would incur by 
cancelling, rescheduling, or modifying 
your transitional facility to burn an al- 
ternate fuel would be equal to or 
greater than 25 percent cf the capital 
expenditure that will be required by 
you to construct a comparable sized 
coal-sized fired unit. (ERA¢limits the 
expenditures it will include under this 
test to the outlay for the boiler and/or 
combustion turbine, steam turbine, 
specified fuel handling equipment, and 
air pollution control equipment, exclu- 
sive of such factors as land, labor, en- 
gineering, contingency, and specified 
equipment, facilities, and site con- 
struction costs). 

(2) Significant operational deiri- 
ment. (i) Substantial mitigating cir- 
cumstances.—ERA may designate a 
transitional facility as an ‘existing’ 
facility if you can prove that there are 
substantial mitigating circumstances. 
These circumstances may include, but 
are not limited to, the: 

(A) Extent of construction and an- 
ticipated startup date; 
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(B) Anticipated annual capacity uti- 
lization factor, as well as seasonal or 
other variations in use; 

(C) Potential impact of the loss of 
production which could not be resche- 
duled elsewhere; 

(D) Potential impact on employ- 
ment, to include the number and type 
of jobs lost, the duration, and whether 
such jobs may be absorbed elsewhere 
within your parent company. 

(ii) Load shifting by transitional fa- 
cilities operational by November 49, 
1978. ERA may designate a transition- 
al facility which had commenced oper- 
ations on or before November 9, 1978, 
an “existing” facility if you can prove 
that you would be unable to maintain 
95 percent of your historic steam pro- 
duction level if you immediately 
ceased operating your transitiona! fa- 
cility and increased the steam output 
of other, existing units at the site. 


§515.5 Evidence in support of the petition. 


(a) You must submit a separate peti- 
tion, in writing, and signed by the duly 
authorized officer of the owner of the 
installation or powerplant, regardless 
of the fact that more than one unit 
may be colocated at a single site. Your 
petition must include: : 

(1) For substantial financial penalty, 
Significant operational detriment and 
impairment of reliability criteria: (i) 
Copies of all contracts concerned with 
the purchase and construction of the 
transitional facility, to include the 
purchaser’s design specifications con- 
tained in those contracts and (ii) a 
complete description of the transition- 
al facility, if not included as a part of 
the contracts; (2) For substantial fi- 
nancial penalty, significant operation- 
al detriment, impairment of reliability 
criteria: (i) A certified statement of 
the date of delivery of the packaged 
boiler or combustion turbine unit 
(single or combined cycle operation), 
or (ii) a certified statement of the date 
that the field erected main steam 
boiler drum was formed (for installa- 
tions or in place (for combined cycle 
units at powerplants), or (iii) the date 
at which the field erected boiler (for 
powerplants) became operational. Cer- 
tification must be made by both the 
duly authorized officer of the owner 
of the installation or powerplant and 
the duly authorized officer of the 
boiler or turbine manufacturing or en- 
gineering firm; 

(3) For substantial mitigating cir- 
cumstances of the significant oper- 
ational detriment criteria: a status 
report of the site construction, to in- 
clude: 

(i) Major components delivered to 
the site; 

(ii) Foundation work completed; 

(iii) Building structure work com- 
pleted; 
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(iv) On site component assembly 
completed; 

(v) Schedule of milestones leading to 
completion; 

(vi) Anticipated date transitional fa- 
cility will be placed in service; and 

(vii). Dated photographs indicating 
progress and current status ‘of con- 
struction; 

(4) For impairment of reliability cri- 
teria for powerplants: (i) A description 
of the electric region and the intercon- 
nections with other utilities; (ii) pro- 
jections of peakload for the electric 
region during the period of the delay 
caused by the cancellation or redesign 
of the unit to provide alternate fuel 
firing capability; (iii) the net depend- 
able electrical capacity and energy re- 
sources including interconnections, 
and (iv) the electric region’s reserve 
margin after the date the powerplant 
commences the sale or exchange of 
electric power; 

(5) For substantial financial penalty 
criteria: (i) An accurate and reliable 
description of all modifications neces- 
sary to the design and construction of 
this facility to enable it to be capable 
of using alternate fuel as its primary 
energy source; and (ii) an estimate of 
the costs associated with such modifi- 
cations to include descriptions of the 
site of which this facility will be locat- 
ed; 

(6) For substantial financial penalty 
criteria: (i) A.description of a compara- 
ble sized coal-fired facility and (ii) the 
costs associated with the design and 
construction of such a facility, includ- 
ing the boiler, coal handling equip- 
ment, air pollution control equipment, 
and all other necessary equipment for 
the comparable facility, as well as (iii) 
a description and plot plan of the site 
at which this facility will be located; 

(7) Significant operational detriment 
(substantial mitigating circumstances) 
criteria: If the construction of this fa- 
cility has been completed, provide the 
present operational status of the fa- 
cility; 

(8) For significant operational detri- 
ment criteria: (i) Expected operating 
capacity of the unit and (ii) the 
planned or actual hours of operation; 

(9) For significant operational detri- 
ment criteria for installations: (i) The 
pounds of steam that the transitional 
facility will be expected to provide on 
an annual basis and during the peak 
requirement if the unit is a boiler; and 
di) the maximum number of Btu’s 
heat input per hour that will be used 
for the unit on an annual basis and 
during the peak requirement, if the 
unit is a combustion turbine; 

(10) For significant operational det- 
riment criteria: A list of all other units 
at the same site as the transitional fa- 
cility that can physically provide 
energy for the same function as does 
the transitional facility, regardless of 
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the other commitments for that 
energy. For each unit listed, provide 
(i) The identification number of the 
unit, (ii) the annual steam output 
peak pounds per hour required, (iii) 
design specifications if the unit is a 


boiler; or (iv) the annual and peak © 


number of Btu’s per hour heat input 
and the design heat input if the unit is 
a combustion turbine; 

(11) Any other relevant factors that 
you feel ERA should consider in 
reaching its determination. 


Subpart B—Definitions 


§ 515.10 Definitions. 


(a) This subpart defines certain 
terms which are unique to this part 
515, Transitional Facilities. Other defi- 
nitions are provided in § 500.2. 

(b) Throughout this subpart, the 
“Act” or “FUA” means the Power- 
plant and Industrial Fuel Use Act of 
1978. 

(c) Unless otherwise expressly pro- 
vided, for purposes of this part, the 
term: “Acquisition” means the physi- 
cal delivery of a unit to the site and 
does not include mere transfer of title 
or ownership. 

“Comparable size coal unit’ means a 
coal-fired unit which will provide 
energy output equal to the output ca- 
pacity of the transitional facility. 

“Construction” means_ substantial 
physical onsite construction of an elec- 
tric powerplant or major fuel burning 
installation which constitutes more 
than clearance of a site, provision of 
access or installation of foundation 
pilings. 

“Facility” means an electric power- 
plant or major fuel burning installa- 
tion. 

“Formation of main stream drum” 
means when the drum plate has been 
pressed or rolled, the drum seams 
welded, and the stubs and nozzles 
welded to the drum. 

“Historic steam production level” 
means the average annual energy 
output of the transitional facility and 
of other, existing units which can 
physically provide the same energy 
function, excluding unscheduled ou- 
tages, as that provided by the transi- 
tional facility. 

“Impairment of reliability” means 
any delay caused by termination or re- 
direction of the construction of your 
electric powerplant to provide alter- 
nate burning capability during which 
the overall electric region’s reserve 
margin will be less than 20 percent. 
The reserve margin percentage is com- 
puted by subtracting the normal peak 
load expected during the delay from 
the system’s total capability, including 
the additional capacity that will be 
available through interconnections, 
and dividing the result by the project- 
ed normal peak load during such 
delay. 


. 


‘“‘Nonrecoverable outlays” are those 
nonreimbursable expenditures you 
have made or were required to make 
for your transitional facility, as of No- 
vember 9, 1978, as a result of cancella- 
tion or modification. The following 
items are to be credited against any 
nonrecoverable outlays. 

(1) Reimbursements from selling or 
salvaging equipment or facilities asso- 
ciated with the petroleum-gas boiler 
system; 

(2) Funds expended for equipment 
or facilities which could be used in the 
construction or operation of alternate 
fuel boiler system; and 

(3) The value of equipment or facili- 
ties which can be used elsewhere by 
the owner or-operator of the power- 
plant or installation. 

“Operational” means that a unit is 
used and useful, has completed its 
testing phase and is producing a prod- 
uct or providing a service on a continu- 
ing basis. 


Subpart C—Administrative Provisions 


§ 515.20 Purpose and scope. 


This subpart establishes the general 
procedures that are applicable to this 
part. 


§ 515.21 Notice of petition, public com- 
ment. 


When ERA receives your properly 
filed petition under this part, it will 
publish a notice in the FEDERAL REcIs- 
TER. ERA will provide in the notice a 
period of no less than 21 days for in- 
terested persons to file written data, 
views or arguments. 


§ 515.22 Conferences. 


(a) You may file with your petition a 
written request for a conference with 
ERA regarding your petition. The re- 
quest must be addressed to the Office 
of the Assistant Administrator for 
Fuels Regulation, Room 6128, 2000 M 
Street NW., Washington, D.C. 20461. 
The ERA in its discretion will decide 
whether to hold a conference. 

(b) Actual notice of the time, place, 
and nature of the conference will be 
provided to the person who requested 
the conference. ERA will determine 
who may attend a conference, but a 
conference will generally include only 
the representative of the person re- 
questing the conference, Government 
representatives, and other persons re- 
quested by the person requesting the 
conference. ; 

(c) When ERA convenes a confer- 
ence in accordance with this section, 
any person invited may present views 
as to the issue or issues involved. You 
may submit documentary evidence at 
the conference. Such evidence will be 
treated as if submitted in the regular 
course of a hearing. ERA will not nor- 
mally have a transcript of the confer- 
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ence prepared but may do so at its dis- 
cretion. However, a summary of major 
points discussed will be prepared by 
ERA and placed in the public record 
with confideniial material extracted. 
(d) Because a conference is solely for 
the exchange of views incident to a 
proceeding, ERA will not prepare a 
transcript, issue a final report or find- 
ing unless ERA in iis discretion deter- 
mines that it would be advisable. 


Appearance before the ERA. 


(a) A person may mske an appear- 
ance and participate in any proceeding 
described .in this part on his own 
behaif or by a duly authorized repre- 
sentative. Any petition filed by a duly 
authorized representative must con- 
tain a statement by such person certi- 
fying that he is a duly authorized rep- 
resentative. Falsification of such certi- 
fication will subject such person to the 
sanctions stated in 18 U.S.C. 1001 
(1970). 

(b) ERA may deny, temporarily or 
permanently, the privilege_of partici- 
pating in proceedings or conferences, 


including oral presentation, to any in-. 


dividual who is found by ERA: 

(1) To have made false or misleading 
statements, either orally or in writing; 

(2) To have filed false or materially 
altered documents, affidavits or writ- 
ings. 

(3) To-lack the specific authority to 
represent the person seeking an ERA 
action; or 

(4) To have disrupted or to be dis- 
rupting a proceeding. 


§ 515.24 Computation of time. 


(a) Days. (1) When ERA computes 
time in days under these regulations, 
ERA will not include the day of the 
act (or default) from which a period of 
time begins to run. ERA will include 
the last day of the period, unless it is a 
Saturday, Sunday or Federal legal 
holiday, in which case the period runs 
until the end of the next weekday that 
is not a Federal legal holiday. 

(2) ERA shall exclude Saturdays, 
Sundays or intervening Federal legal 
holidays from its computation of time 
when the period of. time allowed or 
prescribed in the regulations is 7 days 
or less. 

(b) Additional time after service by 
mai. Whenever DOE serves by mail 
an order, notice, interpretation or 
other document, specifying a time 
period for you to perform an act, re- 
frain from performing an act, or com- 
mence a proceeding, you may add 3 
days to the period prescribed. 


§ 515.25 Extension of time. 


ERA: may provide an extension of 
time te file if you can show good cause 
for the extension. 
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§ 515.26 Service. 


(a) DOE will serve all orders, notices, 
interpretations or other documents 


which it is required to serve, personal-- 


ly or by certified mail unless otherwise 
provided in these regulations. 

(b) ERA will consider service upon 
your duly authorized representative to 
be service upon you. 

(c) Service by certified mail is effec- 


tive upon mailing. ERA will consider- 


official United States Postal receipts 
from certified mailing as prima facie 
evidence of service. 


Subpoenas; witness fees. 

(a) Issuance. The Administrator of 
ERA, or his duly authorized agent, 
may sign and issue subpoenas either 
en his own initiative or upon your re- 
quest, where you are a participant in 
that hearing. You must support your 
request for a subpoena by an adequate 
showing that the information you seek 
will materially advance the proceed- 
ing. 

(b). Witness attendance; production 
of documents. A subpoena may require 
the attendance of a. witness, and/or 
the production of documentary or 
other tangible evidence in the posses- 
sion or under the control of the person 
served, or both. 

(c) Service. A Subpoena may be 
served personally or by registered or 
certified mail. If a subpoena is served 
personally, it may only be served by a 
person who is not an interested person 
in the proceeding and is not less than 
18 years of age. For purposes of this 
paragraph, you are an “interested 
person” if you are participating direct- 
ly in the proceeding with respect to 
which the subpoena is issued. 

(2)i) ERA will serve a subpoena by 
delivering a copy of it to the person 
named in the subpoena. 

dii) ERA will tender fees for one 
day’s attendance and mileage as speci- 
fied in paragraph (d) of this section, 
with the subpoena. If ERA issues the 
subpoena at the request of any officer 
or agency of the United States, howev- 
er, ERA will not tender the fees for 
mileage at the time of service. 

iii) ERA will deliver a copy of the 
subpoena and any fees to a natural 
person by— 

(A) Handing them to the person; 

(B) Leaving them at the person’s 
office with the person in charge of the 
office; 

(C) Leaving them at the person’s 
dwelling or the usual place of abode 
with a person of suitable age and dis- 
cretion who resides there; 

(D)- Mailing them to the person by 
registered mail, to his last known ad- 
dress; or 

(E) Any method that provides the 
person with actual notice. 
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(iv) ERA will deliver a copy of the 
subpoena and any fees to a person, 
other than a natural person by— 

(A) Handing them to a registered 
agent of the person; 

(B) Handing them to any officer, di- 
rector, or agent in charge of any office 
of such person; 

(C) Mailing them to the last known 
address of any registered agent, offi- 
cer; director, or agent in charge of any 
office of the person by registered or 
certified mail; or 

(D) Any method that provides any 
registered agent, officer, director, or 
agent in charge of any office of the 
person with actual notice and the fees 
are made available prior to the return 
date. 

(v) If you have offices and oper- 
ations in more than one jurisdiction, 
you may notify ERA in writing if you 

vish to designate one address to which 
any subpoena may be served. 

(3) The Office of the Assistant Ad- 
ministrator for Fuels Regulations will 
retain the original subpoena together 
with a certificate of service. 

(d) Fees. If you are subpoenaed by 
ERA, you will be paid the same fees 
and mileage as would be paid to a wit- 
ness in a proceeding in the District 
Courts of the United States. The 
person requesting the subpoena will 
pay these fees and mileage, except 
that ERA may pay the fees and mile- 
age when, in its judgment— 

(1) The presence of the subpoenaed 
witness will materiaily advance the 
proceeding; and 

(2) The person who requested the 
subpoena would suffer a serious hard- 
ship if required to pay the fees and 
mileage. 

(e) Petition to quash or modify. (1) 
If you are a person to whom a subpoe- 
na is directed, you may apply prior to 
the time specified for compliance in 
the subpoena, but not more than 10 
days after the date of service of the 
subpoena, to the Administrator of 
ERA, to quash or modify the subpoe- 
na. You must include in your petition 
a brief statement of the reasons you 
rely on. 

(2) The Administrator of ERA, or 
his duly authorized representative 
may— st 

(i) Summarily deny your application; 

(ii) Quash or modify the subpoena; 
or ~ 
(iii) Condition the denial or grant of 
your petition upon the satisfaction of 
certain just and reasonable require- 
ments. 

(3) While the Administrator of ERA 
or his duly authorized representative 
is considering your petition to quash 
or modify a subpoena, you may peti- 
tion the Office of the Assistant Ad- 
ministrator for Fuels Regulation to 
stay your obligation to comply with 
the subpoena. 
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(f) Enforcement. If you refuse to 
obey a subpoena, ERA may request 
the Attorney General to seek the aid 
of the District Court of the United 
States for any district in which you 
are found to compel you, after notice, 
to appear to give testimony, and/or to 
appear and produce any subpoenaed 
documents before ERA. 


§ 515.28 General filing requirements. 


(a) Where to submit. You must file 
your petition with the ERA at the ad- 
dress provided in section 515.31. 

(b) When to submit. You must 
submit your petition under the provi- 
sions of this part no later than 14 days 
after the effective date of the final 
rules. ; 

(c) Completed filing. (1) Your peti- 
tion is considered to be filed when it 
has been accepted by ERA. If for any 
reason your petition is not acceptable, 
ERA will notify you within 42 days 
from the date of receipt of any defi- 
ciencies or defects contained in your 
petition. = 

(2) If ERA requests other documents 
or additional information from you 
these will be considered to be filed 
upon receipt, unless ERA advises you 
io the contrary within a reasonable 
time. 

(d) Signing and attestation. (1) If 

ou file a petition under this Part, on 

behalf of a corporation, the duly au- 
thorized officer of the corporation 
must attest to the accuracy of the 
facts and statements contained in your 
petition. 

(2) If you are filing a petition under 
this part on behalf of a wholly owned 
subsidiary, then the requirements of 
paragraph (d)(1) shall apply to the 
subsidiary and to the parent corpora- 
tion as well. 

(3) If you are filing on behalf of an 
entity other than a corporation, the 
duly authorized officer must attest to 
the accuracy of the facts and state- 
ments contained in your petition. 

(4) All requests, comments, and any 
other documents that are required to 
be signed must be signed by the 
person filing the document. Any re- 
quest, comment or-other document 
filed by.a duly authorized representa- 
tive must contain a statement by such 
person certifying that he is a duly au- 
thorized representative. (A false certi- 
fication or filing under this Part is 
punishable under 18 U.S.C. .1001 
(1970).) 


‘make 
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(e) Labeling. You should clearly 
label any petition or other document 
that you file with ERA, as “petition 
for classification as an existing facili- 
ty’”’ both on the document and on the 
outside of the envelope in which the 
document is transmitted. 


(f) Obligation to supply information 
when you file a petition or other re- 
quest for action, and other documents 
relevant thereto. You are under a con- 
tinuing obligation during the proceed- 
ing to provide the ERA with any new 
or newly discovered information con- 
cerning significantly changed circum- 
stances relevant to the facility. 

(g) Request for confidential treat- 
ment. (1) (i) If you wish to file a docu- 
ment with ERA claiming that some or 
all of the information contained in the 
document is exempt from the manda- 
tory public disclosure requirements of 
the Freedom of Information Act (5 
U.S.C. 552 (1970) as amended) or is 
otherwise exempt by law from public 
disclosure, and if you wish to request 
ERA not to disclose such information, 
you must file together with the docu- 
ment a second copy of the document 
from which you have deleted the in- 
formation for which you wish to claim 
confidential treatment. You must indi- 
cate in the original document that it is 
confidential or contains confidential 
information and file a concise state- 
ment specifying the justification for 
nondisclosure of the information for 
which “confidential treatment is 
claimed. If you state that the informa- 
tion comes within the exception in 5 
U.S.C. 552(b)(4) for trade secrets and 
commercial or financial information or 
is covered by 18 U.S.C. 1905, you must 
include a concise statement specifying. 
why such information is privileged or 
confidential. 


(ii) If you file a document and fail to 
submit a second copy of the document 
with the confidential information de- 
leted, the ERA may assume that there 
is no objection to public disclosure of 
the document in its entirety. 

(2) The ERA retains the right to 
its own determination with 
regard to any claim of confidentiality. 
Notice of the decision by ERA to deny 
such claim, in whole or in part, and an 
opportunity to respond will be given to 
the person claiming confidentiality of 
information no less than 48 hours 
prior to the public disclosure of such 
information. 


(3) This subsection does not apply 
where information is being submitted 
on an ERA form which contains its 
own instructions as to requests for 
confidential treatment of information 
provided. 

(4) Each petition or request for ERA 
action must be submitted as a separate 
document, even if the petition or re- 
quest deals with the same or a related 
issue, act, or transition, or is submitted 
in connection with the same proceed- 
ing. 


§ 515.29 Effective date of orders. 


Any order issued by ERA under this 
part is effective on the date issued 
against all persons having actual! 
notice of it. Such order is deemed to 
be issued on the date, as specified in 
the order, it is signed by an authorized 
representative of ERA, unless the 
order or other determination states 
otherwise. 


§ 515.30 Order of precedence. 


If there is any conflict or inconsis- 
tency between the provisions of this 
subpart and any other provision of 
this part, the provisions of this sub- 
part shall control with respect to pro- 
cedure. 


§ 515.31 Addresses for filing documents 
with the ERA. 


All requests, petitions, reports, ERA 
forms, written communications or 
other documents are to be filed with 
the Assistant Administrator for Fuels 
Regulation, Economic Regulatory Ad- 
ministration, Attention: Office of 
Public Hearing Management, 2000 M 
Street NW., Washington, D.C. 20461. 


§ 515.32 Office of public information. 


The Office of Public Information, 
2000 M Street NW.,-Washington, D.C., 
Room B-110 is available for public in- 
spection of documents and copying of 
the following information: 


(a) A list of all persons who have 
fiied a Petition for Designation as ex- 
isting facilities. 


(b) Each decision on a petition, 
which will contain a statement setting 
forth the relevant facts and legal basis 
of each decision with confidential in- 
formation deleted as well as written 
comments received from interested 
persons in connection with a petition. 


{FR Doc. 78-32757 Filed 11-21-78; 8:45 am] 
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